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quent injuries although entirely unforeseen. Ide v. Boston & Maine Ry., 
83 Vt. 66. The person guilty of the negligent act will not be excused 
for the reason that the particular consequences were unusual and could 
not ordinarily be foreseen. Graney et ux. v. St. L., I. M., & S. Ry. Co., 
140 Mo. 89; Ala. G. S. Ry. Co. v. Chapman, 80 Ala. 615; Schumaker 
v. St. P. & D. Ry. Co., 46 Minn. 39; Hubbard v. Bartholomew, 144 
N. W. 13; Heiting v. C, R. I., & P. Co., 229 111. 390. The injurious, 
proximate, and natural consequences of an act of negligence are always 
deemed to be foreseen. El Paso S. IV. Ry. Co. v. Barrett, 101 S. W. 
1025. This mode of stating the law (as supra) is misleading, if not 
positively inaccurate. It confounds and mixes the definition of negli- 
gence with that of proximate cause. What a man may reasonably antici- 
pate is important, and may be decisive in determining whether an act is 
negligent, but is not at all decisive in determining whether that act is the 
proximate cause of an injury which ensues. Hudson v. Ry., 142 N. C. 
198; Smith v. London & S. W. Ry. Co., L. R., 6 C. P. 14. The negli- 
gence is the proximate cause if, after the injury is complete, the injury 
appears to have been a natural and probable consequence of it. Fish- 
burn v. Ry. Co., 127 Iowa 492; Marsh v. Paper Co., 101 Me. 89; Hill 
v. Winsor, 118 Mass. 251. In a word, the proper test of negligence is 
foresight, but of proximate cause is hindsight. 

Reformation of Instruments — Mutual Mistake — Equitable Relief. — 
Parchen v. Chessman, 142 Pac. (Mont.) 631. — Held, Reformation 
will be granted, where, through the mistake of a scrivener, terms are 
inserted in a negotiable note not in accord with the actual agreement and 
the fact that the plaintiff may have been negligent in signing it without 
reading it is not in itself sufficient ground for denial of relief. 

Many of the books declare that no relief can be had under such 
circumstances. 2 Herman on Estoppel and Res Judicata, sec. 1004; 1 
Daniel on Negotiable Instruments, sec. 849; 1 Page on Contracts, sec. 76. 
So in this same jurisdiction it was held freedom from negligence is a 
condition precedent to relief. American Min. Co. v. Bos. Min. Co., Mont. 
476. And the same view was taken in Hennessey v. Holmes et al., 46 
Mont. 89, Brantly, /., the author of this opinion, concurring. So in 
Grieve v. Grieve, 15 Wyo. 358; Met. Loan Ass. v. Esche, 75 Cal. 513; 
Snelgrove v. Earl, 17 Utah 321 ; Reed v. Coughran, 21 S. D. 257. In 
Ackerman v. Begrish, 50 Atl. 673, no reformation was allowed, though 
in that case the party seeking reformation was trying to enforce a "hard 
bargain." Negligence will not deprive a party of his remedy if there be 
fraud. Ward v. Spelts & Klosterman, 39 Nebr. 809; Hitchins v. Pettingill, 
58 N. H. 3, Contra; Moorman v. Collier, 32 Iowa 138. But where the 
party has been slow to ask for reformation he can have no remedy. Van 
Houten v. Van Houten, 68 N. J. Eq. 358; Mills v. Lockwood, 42 111. 
in, Contra. In Cole & Hart v. Williams, 12 Nebr. 440, it was held 
fraudulent to attempt to enforce a writing executed by mutual mistake. 
In any cases of reformation the evidence must clearly show what the 
intended agreement was. Strong v. Gammell, 68 Nebr. 709. If this does 
appear there is authority that reformation may be had. Werner v. Rawson, 
89 Ga. 619; Smith v. Wakeman, 114 Mich. 611; Newland v. First 
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Baptist Church of Bcllcvue, 137 Mich. 335. The principal case is in 
harmony with this modern tendency to grant relief when refusal would 
be harsh and inequitable and when the intent of the parties can be 
clearly shown. 

Sales — Breach of Warranty — Presumption. — Fink v. Marr, 142 
Pac. (Wash.) 482. Failure of the buyer to complain of the quality of 
the goods when their inferiority was discovered or within a reasonable 
time thereafter raises a presumption of fact that the complaint of defec- 
tive quality is unfounded. 

Where the vendee retains possession of the goods and fails to give 
notice of defects or to return them, the presumption of law is that he 
has waived his objections and has no cause of action. Wells v. Sher- 
wood, 61 Barb. (N. Y.) 238; Tilley et al. v. The Enterprise Stone Co., 
127 111. 457. There is a tendency by some of the courts to sustain the 
holding of the principal case. See Ash v. Beck, 68 S. W. (Texas) 53, 
also Babcock v. Trice, 18 111. 420. The weight of authority at present 
is adverse to the holding of the principal case. 

Wills — Contest — Burden of Proof. — Herring et al. v. Watson, 105 
N. E., 900 (Ind.). — Held, that where probate of a will is resisted on 
the grounds that the maker was of unsound mind and that the will was 
not duly executed, the burden of proving due execution and testamentary 
capacity is on the proponents of the will. Cox, C. J., and Erwin, J., 
dissenting. 

The principal case follows the rule laid down in several previous deci- 
sions in this jurisdiction. Steinkuehler v. Wempner, 169 Ind. 154; McRey- 
nolds v. Smith, 172 Ind. 336. But the law in Indiana was formerly differ- 
ent, then placing the burden of proof on the contestants alleging absence 
of due execution or want of testamentary capacity. Blough v. Parry, 
144 Ind. 463 ; Tee garden v. Lewis, 145 Ind. 98. Many other states have 
the doctrine set forth in the principal case. Barber's Appeal from Pro- 
bate, 63 Conn. 393; In re Hoyles' Estate, 162 Mich. 275; Fulton v. 
Umbehend, 182 Mass. 487. There is, however, an entire divergence of 
opinion on the point, and about an equal number of jurisdictions place 
the burden of proof on the contestants. Goldthorpe v. Goldthorpe, 115 
la. 430; Matter of Preston, 113 N. Y. App. 732; McNitt's Estate, 229 
Pa. 71. In practically all jurisdictions there is a presumption in favor 
of the validity of the will, which enables the proponent to make out a 
prima facie case by proving the due execution of the will. Likewise, then, 
all these courts place upon the contestant the burden of going forward 
with evidence to overcome the presumption of validity which the law 
makes. By the former Indiana rule the proponent by establishing his 
prima facie case also throws the burden of proof upon the contestant, 
where it remains throughout the trial. Under the doctrine of the prin- 
cipal case the burden of proof is always on the proponent but the pre- 
sumption of validity which the law makes weighs in his favor throughout. 



